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 Petitioner opposes the city’s motion to strike the supplemental administrative 

record. The circumstances regarding the city’s improper preparation of the record are 

generally described in the Declaration of Susan Brandt-Hawley filed July 1, 2014 and 

the Declaration of Jeanie Stapleton filed July 11, 2014; both attached for the Court’s 

convenience. Petitioner timely elected to prepare the administrative record, since its 

counsel routinely prepares records without a hitch, and met with significant problems. 

(Ibid.) The supplemental record documents that the city now objects to were all within 

city files relating to this project and even include the minutes of the Historical 

Landmarks Commission on a matter regarding the Willow Glen Trestle. 

 The contents of a CEQA record as prescribed in Public Resources Code section 

21167.6 (e) are construed broadly to include all documents submitted to any agency that 

relate to a project, as long as submitted before project approval. As held in County of 

Orange v. Superior Court (2003) 113 Cal.App.4th 1, 8, CEQA “contemplates that the 

administrative record will include pretty much everything that ever came near a 

proposed development or to the agency’s compliance with CEQA in responding to that 

development.” Here, as described in the attached declaration, the documents referred 

to as the supplemental administrative record are an appropriate part of the actual 

record whether or not relied upon in the parties’ briefs. The city cannot object to the 

documents based on a preference that they not be considered. 

 In the earlier proceedings, the Honorable Joseph Huber did not rule upon 

whether the supplemental record documents should be part of the record because the 

Court found adequate evidence of qualifications for the California Register (under the 
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fair argument standard) and needed to look no further. “Even limiting the record to 

only that material accepted by the City and certified by it as the official administrative 

record...these statements are substantial evidence raising a fair argument that the 

trestle’s demolition may have a significant impact on the environment, triggering the 

requirement that an EIR be prepared.” (Order at 10, excerpts attached, noting record 

evidence relied upon by the Court.)  

 The Friends also object to the city’s Request for Judicial Notice as irrelevant, 

regarding the city’s process for landmark designation. The fact-based opinions of 

members of the city’s Historical Landmarks Commission are relevant regardless of the 

scope of its duties under CEQA or the local landmark ordinances. 

 The Friends respectfully request that the motion be denied.  

January 23, 2017 Respectfully submitted, 
 
   BRANDT-HAWLEY LAW GROUP 

 

                                                            ___________________________ 
   Susan Brandt-Hawley 
   Attorney for Friends of the Willow Glen Trestle 
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I, Susan Brandt-Hawley, declare: 

1. I am counsel for the Friends of the Willow Glen Trestle (Friends), a group 

of community members acting in the public interest as a private attorney general. 

2. Friends filed a timely election to prepare the administrative record 

pursuant to Public Resources Code section 21167.6 subdivision (b) subdivision (2). 

3. My staff and I worked as cooperatively as we could with counsel and staff 

for the City to compile the administrative record. I hope to avoid burdening the Court 

with copies of the extensive, tedious ongoing correspondence between counsel 

regarding the appropriate content and form of the record and will instead be as brief as 

possible in summarizing the record status. 

4. During the months of April and May, my office provided a proposed record 

index to Deputy City Attorney Katie Zoglin. Ms. Zoglin commented on the record 

documents on many occasions and continued to provide many additional, relevant 

documents from City files that my staff added to the record index as received. The City 

continued to provide new documents to us for inclusion in the record until the day 

before the opening brief was due on June 4. However, by June 3 I told Ms. Zoglin that I 

could wait no longer to number the pages of the record according to the latest version o 

the index, since I had to complete my brief. My staff then number-stamped the record 

that met all of the City's requirements as communicated to us as of that date, right 

before the opening brief was due on June 4. The opening brief cited to that numbered 

record and was filed on time with difficulty due to the late numbering. The 

Declaration of Susan Brandt-Hawley re Administrative Record 2 
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supplemental record and index, containing documents that Ms. Zoglin declined to 

include in the record, were concurrently served on the City and lodged with the Court. 

5. Before number-stamping the record, my staff removed all documents from 

the record that the City did not agree to include, after I had explained to Ms. Zoglin that 

the documents in fact met the statutory criteria for inclusion and that I would submit 

those documents as a supplemental record. 

6. The week following the filing of the opening brief, on the date I had 

informed this Court and Ms. Zoglin that I was leaving on vacation for two weeks out of 

the country, and without notice or agreement, the City unilaterally reconfigured the 

index, renumbered and certified the record, and lodged it with the Court. 

7. Unfortunately, the lodged record therefore does not match the index or 

numbering of the record that Friends relied upon, after weeks of effort to accommodate 

the City's requests and comments, to prepare and timely file the opening brief. Friends 

lodged an excerpted record for the opening brief with numbers matching the citations 

in that brief. The fact that the City's lodged record does not match the citations in the 

opening brief was solely due to the City's unauthorized action to redo the record. 

8. Instead of confusing matters further, I have not lodged the original record 

and for my reply brief will cite to the record certified and lodged by the City. I will also 

continue to cite to the "supplemental" record that contains documents that relate to the 

project and were before the City and thus must included in "the" record: 

Pages 1-10: City memoranda re BART, containing relevant discussions of creosote at 

Coyote Creek, referenced by Friends and acknowledged by City staff (City AR 470). 

Declaration of Susan Brandt-Hawley re Administrative Record 3 
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Pages 11-162, 168-169: County of Santa Clara documents directing its staff to work 

with the City to avoid demolition of the Willow Glen Trestle. 

Page 163: Map of the trestle area. 

Pages 164, 170-171, 177-179, 180, 182-184, 201-266, 267-271, 272-273, 276-286: 

Project-related emails shown to have been copied directly to City officials and/ or staff. 

Pages 165-167, 181: Mercury News editorials referenced and hyperlinked in Friends' 

member Larry Ames' email to the City's Mayor and Councilmembers on August 8, 2013 

(City AR 1404-1405). 

Pages 172-176: Drawing of the proposed trestle renovation provided to City staff and 

referenced at City AR 755. 

Pages 185-191: The Historical Landmarks Commission Synopsis: a City document. 

Pages 192-200: Presentation to the Historical Landmarks Commission November 6. 

Pages 274-275: Presentation to City Council January 14, 2014 (City AR 790-835). 

9. I initially anticipated filing a motion to augment the record before June 11 

when leaving on vacation, and I so informed Katie Zoglin. However, I am instead 

providing this declaration because in Friends' view these are not "supplemental" 

documents but are part of the record per Public Resources Code section 21167.6 

subdivision (e) and County of Orange v. Superior Court (2003) 113 Cal.APP-4th 1 and 

Consolidated Irrigation District v. Superior Court (2012) 205 Cal.App-4th 697. 

I declare under penalty of perjury that the foregoing is true and correct and is 

executed on July 1, 2014, at Glen Ellen, California. 

Susan Brandt- Hawley 

Declaration of Susan Brandt-Hawley re Administrative Record 4 



Friends of the Willow Glen Trestle v. City of San Jose, et al. 
Santa Clara County Superior Court Case No. 114CV260439 

PROOF OF SERVICE 

I am a citizen of the United States and a resident of the County of 

Sonoma. I am over the age of eighteen years and not a party to this action. 

My business address is P.O. Box 1659, Glen Ellen, CA 95442. 

On July 1, 2014, I served one true copy of: 

Declaration of Susan Brandt-Hawley 
re Administrative Record 

'I"' By placing a true copy enclosed in a sealed envelope with prepaid 
postage in the United States mail in Glen Ellen, California addressed 
to the persons listed below. 

'I"' By emailing a copy to counsel as listed below. 

Kathryn J. Zoglin 
San Jose City Attorney's Office 
200 E. Santa Clara Street 
16th Floor 
San Jose CA 95113 

katie.zoglin@sanjoseca.gov 

Attorney for Respondents 

I declare under penalty of perjury that the foregoing is true and correct 

and is executed on July 1, 2014, at Glen Ellen, ~: ... 'J.t'-_.T_._,"'<:A,,!-' "" ...... 

f 
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susanbh@preservationlawyers.com 

Attorney for Petitioner 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SANTA CLARA 

Friends of the Willow Glen Trestle, 
an unincorporated association; 

Petitioner, 

v. 

City of San Jose aµd City Council 
of the City of San Jose; 

Respondents; 

Does 1 to 10; 

Real Parties in Interest. ____________ / 

Case No. 114CV260439 

Declaration of 
Jeanie Stapleton in 
Support of Petition 

Date: 
Time: 
Dept: 

July 18, 2014 
9:00am 
21 BY FAX 

Honorable Joseph Huber 
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I, Jeanie Stapleton, declare: 

1. I am a senior legal assistant and office manager employed at the Brandt-Hawley 

Law Group since March 2009. I have a Bachelor of Arts degree from UCLA. 

2. The public interest practice at this law office focuses on environmental 

mandamus cases brought throughout California to enforce the California Environmental 

Quality Act (CEQA), and in particular cases involving historic resources. These cases are 

litigated based on administrative records of proceedings. As part of my professional duties, 

I have indexed and organized many such records under the direction of Susan Brandt- Hawley. 

3. Normally our office receives documents from the public agency whose CEQA 

decision is at issue. I chronologically sort the documents and index them to comply with 

California Rule of Court 3.1365. I work cooperatively with staff from the public agency and 

project applicant to make sure the record is complete and accurate. 

4. In this case, I was instructed to prepare the initial index and record based on 

project-related documents that I was able to obtain via our client and the internet. It was my 

understanding that this was the procedure requested by the deputy city attorney Katie Zoglin, 

and that the City staff would then provide us with missing documents. 

5. I completed the initial index of documents on April 9, 2014, and both the index 

21 and the related documents were emailed to Ms. Zoglin on that date. 

22 

23 

24 

25 

26 

27 

28 

6. In the weeks between April 9 and June 3, I reviewed emails from Ms. Zoglin and 

her staff providing comments and requested edits to the administrative record and index. Via 

email, they provided 4 sets of substantial additional documents to add to the record on April 

18. They provided additional documents to us to add to the record via emails they sent to our 

office on April 24, April 25, April 30, May 23, May 28, and June 4. On behalf of petitioners, in 

addition to the documents provided on April 9 our office provided 11 documents on May 30. 

Declaration of Jeanie Stapleton in support of Petition 1 
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7. Concurrent with incorporating sets of new City documents into the draft record 

between April 18 and June 4, I reviewed comments on the record and index provided by Ms. 

Zoglin in many, many emails during that time period, including detailed substantive comments 

received as late as June 2, June 3, and June 4. As directed by Ms. Brandt-Hawley, I added 

documents to the record and index and removed documents from the record and index per 

every request by Ms. Zoglin. Sometimes Ms. Zoglin's requests were inconsistent, as she 

requested documents be removed and then requested the same be added, without explanation. 

Some of the documents that Ms. Zoglin requested be removed from the record I indexed and 

added to the "supplemental record." 

8. On June 3, 2014, at the direction of Ms. Brandt-Hawley, I reviewed the last 

comprehensive list of comments received from Ms. Zoglin and complied with all of the 

requests, and then numbered the record to allow its use in finalizing the opening brief due the 

very next day. Additional comments were received on June 4, after the record was numbered. 

9. After numbering the record, I continued to respond to requests from Ms. Zoglin 

regarding her preferred corrections to the index. I added tabs to the index at her request. I 

removed one additional email from the record, at her request, and added it to the end of our 

supplemental record. 

10. On June 9, when we were prepared to finalize the index with the City's latest 

proposed changes and to then forward the administrative record for review and certification as 

numbered on June 3, I received an email from Ms. Zoglin's assistant Katherine Walters, who 

said that "we are still reviewing the administrative record and suggest that you hold off on 

making any revisions to the record or index at this time." I wrote back to her and sent a copy of 

the index, stating that "[ w Je will wait to hear from you, but in the meantime, I completed the 

index following your instructions. Here it is." 

Declaration of Jeanie Stapleton in support of Petition 2 
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11. On June 11, the City emailed a certified administrative record index. The 

numbers of the record were changed from those in the draft index we had been working on for 

two months, and upon which Ms. Zoglin had made many comments. The City then unilaterally 

compiled the renumbered record and lodged it with the Court. 

12. As directed by Ms. Brandt-Hawley, on June 5 I provided Ms. Zoglin via email 

with the supplemental record containing documents to which she had objected. I then 

prepared and lodged an excerpted record containing documents cited in the opening brief, 

based on the numbered record I had prepared on June 3. 

13. The City did not explain what changes it made to the record and index, or why. I 

have compared our index and record of June 3 with the index and record filed by the City on 

June 11, to determine the "errors" that the City claimed necessitated its actions to redo the 

index and record. 

14. What I have found is the following: 

• the City moved several documents around and edited many of the document 

descriptions, but only one new document was added and one was removed. 

• the City either expanded the description of some of the documents in the index to 

include more detail, or changed the descriptions altogether (e.g., 'staff reports' are now 

renamed 'memoranda'). 

• the City moved one of the resolutions (76905) that had been listed (since April 9) as one 

of the first documents in the record, in the "Resolutions" section of the index, to the 

chronological section of the index. This immediately changed the numbering of the 

entire record. 

• the Transcripts and Minutes, indexed separately in our index (since April 9) were 

combined/re-ordered chronologically. 

Declaration of Jeanie Stapleton in support of Petition 3 
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• one document had an incorrect date in our June 3 index (May 30, 2013 email from 

Sarah Fleming). The City corrected this date and moved the document to the correct 

location in the index. 

• the City added a document not previously provided to our office ( one page email from 

Yves Zsutty to Jean Dresden, with attachments already in the record). 

• the City removed a document (April 10, 2013 email from Matt Cano to Larry Ames). 

14. These changes are extremely minor. Importantly, most of the City's late changes 

to the index and record could have been communicated to us weeks earlier, since they are 

simply changes to the index/record transmitted to the City on April 9. The one document 

added and one document removed could easily have been accomplished without renumbering 

the record. A document moved or added can be accomplished, as often happens with these 

records, as a .1 and .2. That is, a document to be added after page 20 can be numbered 20.1 and 

20.2. A document removed can leave a blank page entitled "page intentionally blank." 

I declare under penalty of perjury that the foregoing is true and correct and is executed 

in Glen Ellen, California, on July 9, 2014 
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