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To the Honorable Justices of the Court of Appeal, Sixth District:
Respondent Friends of the Willow Glen Trestle (Friends) petitions for an
immediate stay, an order to show cause for contempt of court and sanctions, and
other appropriate order or writ of prohibition to maintain the status quo while
this appeal is pending and the current Superior Court writ is outstanding. The
appellant City is inexplicably pursuing demolition of the Willow Glen Trestle,
prohibited by the Superior Court’s peremptory writ, without awaiting the
resolution of this appeal or subsequent discharge of the writ.
Immediate relief is warranted under Civil Code section 923 to preserve the
status quo and this Court’s jurisdiction. Normally, as in People ex rel. San
Francisco Bay v. Town of Emeryville (1968) 69 Cal.2d 533, a stay is sought at the
request of an appellant due to imminent actions of a respondent, because “fruits
of a reversal would be irrevocably lost unless the status quo is maintained.”
(Id., p. 537.) Here the appellant City of San Jose is flaunting judicial orders and
threatening demolition of the Willow Glen Trestle without any legal right to take
such an action. The danger is that fruits of an affirmance of respondent Friends’
judgment will be irrevocably lost unless the status quo is protected.
Friends urgently request that this Court ensure the protection of the
historic Trestle in the public interest, via an emergency stay by August 4 (the date
upon which the San Jose City Council will consider imminent demolition in
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closed session upon the request of the City Attorney, as explained below), to
preserve this Court’s jurisdiction and Friends’ judgment.
Via the peremptory writ and in accord with established law, the City is
already legally prohibited from demolishing the Trestle, and Friends therefore
move for an order to show cause for contempt and sanctions, and any other order
or writ this Court deems appropriate to preserve the status quo.

The Willow Glen Trestle in 1955

Statement of Facts
The Friends of the Willow Glen Trestle champion the adaptive reuse of the
1921 Willow Glen railroad trestle (“the Trestle”) to serve as a pedestrian bridge
for the Three Creeks Trail in San Jose. (Joint Appendix (JA) 1.) Although it is
undisputed that the reuse of the Trestle is feasible, safe, and less costly than a
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new steel bridge, the City instead approved the demolition based on a mitigated
negative declaration, refusing to prepare the environmental impact report (EIR)
urged by Friends’ members to consider feasible alternatives to demolition.
(Respondent’s Brief, passim.)
Friends then filed the underlying mandamus action. (JA 1.) The Santa
Clara Superior Court applied long-established precedent to require preparation
of an EIR due to overwhelming evidence in the record that the demolition of the
Trestle would result in significant environmental impact. The Honorable Joseph
Huber first granted the Friends’ motion for preliminary injunction and then
granted the mandamus petition following preparation of the administrative
record, full briefing, and an expedited hearing on the merits in July 2014. (JA 49485, 648.) Judgment was entered for Friends and a peremptory writ issued. (JA
664-710.) The City then filed this appeal. It is fully briefed except for Friends’
answer to an amicus brief due on August 10. The merits of the City’s appeal are
not before the Court in this application.
While its appeal is pending, the City filed an ex parte application in the
Superior Court on June 15, 2015, requesting rescission of the judgment to the
extent that prohibits demolition of the Trestle. The City contended that its
certification of an EIR cured any violation of CEQA connected to its approval of
the demolition a year ago, and that it should be allowed to demolish the Trestle
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forthwith without further legal process while the appeal remains pending and the
peremptory writ is still outstanding. Friends opposed the frivolous application
and Judge Huber denied it on June 22. (Request for Judicial Notice.) The City
then petitioned this Court for a writ of mandate or other relief. (Related Petition,
H042505.) This Court summarily denied the City’s petition on June 30.
Three weeks went by. On July 21 Deputy City Attorney Kathryn Zoglin gave
notice to Friends’ [undersigned] counsel that unless Friends obtains a new court
order by July 31, the City intends to proceed with demolition of the Willow Glen
Trestle because it has certified an EIR and “thus approved the project.”
(Declaration of Susan Brandt-Hawley, p. 13.) Friends’ counsel urgently
responded that demolition would be unlawful because this appeal remains
pending and the peremptory writ prohibiting demolition is still in place. (Id.,
p.15.) Friends’ counsel pointed out that, among other problems with the City’s
proposed action, the City Council had certified an EIR but its adequacy has not
yet been adjudicated via a writ return, and the City has not taken any action to
approve the demolition of the Trestle. While the appeal is pending, the trial court,
as it has already ruled, has no jurisdiction to consider a writ return. (Ibid.)
A day later, the deputy city attorney withdrew the 10-day notice. She then
provided further notice that the San Jose City Council will consider “this matter”
in closed session on August 4. (Declaration of Brandt-Hawley, p. 17.) Despite
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Friends’ further objections, the City declined to provide any assurance that the
City will not precipitously demolish the Trestle on or after August 4th. (Id., pp. 19,
21.) Friends’ counsel made it clear that she needed to seek a stay and would seek
sanctions absent further assurance:
I need your confirmation that the City will not
proceed with demolition … Otherwise I will seek
judicial relief. Your letter did not provide that confirmation.
I have no idea what the City Council will direct after the
scheduled closed session. … Will you confirm as I have
requested — see bolded statement above! —?
(Id., p. 20.) Attorney Zoglin replied on July 28:
… [T]he City does not plan on removing the trestle absent
some kind of judicial action. That being said, I will advise
you if City Council provides other direction.
(Id., p.21.) The City thus declined to provide the assurance needed by Friends.
By all accounts, in closed session on August 4 the City Council will consider
recommendations to demolish the Trestle immediately or on short notice, despite
the pendency of this appeal and the peremptory writ that remains in force. This
would cause irreparable harm and defeat the jurisdiction of this Court.
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Discussion
Code of Civil Procedure section 1094.5 subdivision (g) provides in relevant
part that when a writ issues by a trial court and there is an appeal, “the order or
decision of the agency is stayed pending the determination of the appeal unless
the court to which the appeal is taken shall otherwise order.” (CCP § 1094.5
subd.(g).) As noted above, this Court declined to “otherwise order” in its review of
the City’s mandamus petition in Case F066941. The stay of demolition is in effect
despite appellant’s express, premature efforts to effect a discharge of the writ.
Even upon resolution of the appeal, if the judgment is affirmed a “trial
court shall retain jurisdiction over the public agency’s proceedings by way of a
return to the peremptory writ until the court has determined that the public
agency has complied with this division.” (Public Resources Code, § 21168.9,
subd.(b).) If the judgment is affirmed and the City files a return to the writ,
Friends can address its substance and the applicable law applied to the facts;
suffice it to say that the parties disagree, particularly about the import of dicta in
two categorical exemption cases, Valley Advocates v. City of Fresno (2008) 160
Cal.App.4th 1039 and Berkeley Hillside Preservation v. City of Berkeley (2015)
60 Cal.4th 1086. This Court’s ruling in Architectural Heritage Association v.
County of Monterey (2004) 122 Cal.App.4th 1095 aligns with decades of negative
declaration case law and remains controlling. (Respondent’s Brief, passim.)
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The peremptory writ includes an underlying mandatory order: that the
City and City Council “forthwith set aside your approvals of the Three Creeks
Trail Pedestrian Bridge Project …” (JA 709-710.) That order is the subject of the
City’s pending appeal. Since there is now no effective approval of the project, the
City has no authority to demolish the Willow Glen Trestle even if it certifies an
EIR, and even if that EIR were to be found adequate by the trial court upon a writ
return process after preparation of a supplemental administrative record.
Even if an EIR was certified and the City made CEQA findings, not only
has the adequacy of that action not been determined upon a writ return, but the
City did not set aside its prior approval that was based on the mitigated negative
declaration or reapprove the Three Creeks Trail Pedestrian Bridge Project after
“compliance with the requirements of the California Environmental Quality Act,”
as ordered by the trial court. (JA 710.) An EIR process cannot be a post-hoc
rationalization of a decision already made; the City must reconsider the Three
Creeks Trail project with the benefit of the EIR analysis. It has no authority to
demolish the Trestle absent (1) a successful appeal or (2) dismissal of the appeal
and completion of a successful writ return process.
The adequacy of the EIR is at issue and has not been adjudicated. The City
has not complied with the writ since it has neither set aside the 2014 demolition
approval nor reconsidered approval after preparing the EIR.
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Friends have no way of knowing what action the City Council may take on
Tuesday, August 4, nor how quickly demolition might occur based on the deputy
city attorney’s repeated assertions that the City is somehow entitled to demolish
the Trestle now without further judicial process. It could happen quickly and
without sufficient time for Friends to seek judicial relief.
The Code of Civil Procedure grants broad discretion to this Court to “make
any order appropriate to preserve the status quo.” (CCP, § 923.) There is also
“both statutory and constitutional authority granting to this court the contempt
power, where necessary, to protect the appellate power.” (Smith v. Smith (1954)
120 Cal.App.3d 474, p. 479.)
Section 187 of the Code of Civil Procedure provides:
When jurisdiction is, by the constitution or this code, or by any other
statute, conferred on a Court or judicial officer, all the means necessary to
carry it into effect are also given; and in the exercise of this jurisdiction, if
the course of proceeding be not specifically pointed out by this Code or the
statute, any suitable process or mode of proceeding may be adopted which
may appear most conformable to the spirit of this Code.
(CCP, § 187.) The Smith v. Smith Court held a party on appeal in contempt for
violating an order of the trial court, noting that the Court of Appeal has
jurisdiction to protect the subject matter of an appeal including orders of a trial
court that — just as in this case — has lost jurisdiction and “which of course
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would include a contempt proceeding where appropriate.” (Smith v. Smith,
supra, 120 Cal.App.3d 474, pp. 478-479.) The Court cited both custody and
criminal case precedent but did not limit its holding. (Ibid.)

Conclusion
The City is the appellant, not a prevailing party. It has no legal right to
demolish the Trestle. This Court’s equitable authority extends to the
unfathomable conduct of appellant and its counsel.
Friends thus request an emergency stay of demolition of the Willow Glen
Trestle and an order to show cause for contempt, reasonable sanctions to
reimburse Friends’ attorneys fees and the expenses of this Court, and any other
order or writ that the Court deems appropriate in these circumstances.

Counsel’s Certificate of Word Count per Word:mac2011: 2979
July 30, 2015

Respectfully submitted,
BRANDT-HAWLEY LAW GROUP

Susan Brandt-Hawley
Attorney for Respondent
Friends of the Willow Glen Trestle
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Declaration of Susan Brandt-Hawley
1.

I am counsel for respondent Friends of the Willow Glen Trestle,

whom I also represented in the trial court.
2.

As foundation for my credibility in this declaration, my statewide

public interest law practice has focused on the California Environmental Quality
Act and particularly cases involving the protection of historic resources for over
25 years. I have practiced law in California since 1977, the year that I received my
JD degree from UC Davis and was admitted to the California bar. I am a member
of the California Academy of Appellate Lawyers and currently am the elected
Secretary-Treasurer. Since 1999, I have served annually as co-faculty in multi-day
CEQA programs for appellate justices, superior court judges, and research
attorneys through the Center for Judicial Education and Research and the
California Judicial Studies Program. I am next scheduled to co-present a CEQA
seminar in November 2015 at the Appellate Justices Institute. I also speak at
CEQA seminars, pro bono, many times yearly.
3.

I have been counsel of record in many published CEQA cases in all

six Districts of the Court of Appeal and in the California Supreme Court.
4.

Copies of the email correspondence between Deputy City Attorney

Kathryn Zoglin and me sent between July 21 and July 28 are attached and
numbered.
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5.

On July 21 Deputy City Attorney Kathryn Zoglin gave notice via

email that unless Friends obtain a new court order by July 31, the City intends to
proceed with demolition of the Willow Glen Trestle because it has certified an
EIR and “thus approved the project.” (Attached, p.14.)
6.

I responded that demolition would be unlawful because this appeal

remains pending and the peremptory writ prohibiting demolition is still in place.
(Attached, pp. 16-17.) I pointed out that, among other problems with the City’s
proposed action, the City Council has certified an EIR but its adequacy has not
yet been adjudicated via a writ return, and the City has not taken any action to
approve the demolition of the Trestle. While the appeal is pending, the trial court,
as it had already ruled, has no jurisdiction to consider a writ return. (Ibid.)
7.

I contacted my clients to inform them of the City’s email, conducted

legal research, sought an extension on the amicus reply brief I was working on,
and began to prepare this application. The next day, I received another email
from Ms. Zoglin withdrawing the 10-day notice. (Attached, p. 18.) She provided
further notice that the San Jose City Council will consider “this matter” in closed
session on August 4. Despite my further objections (attached, p. 19) the City
declined to provide any assurance that the City will not precipitously demolish
the Trestle on or after August 4th. I made it clear to Ms. Zoglin that Friends
needed to seek a stay and that I would seek sanctions absent further assurance:
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I need your confirmation that the City will not
proceed with demolition … Otherwise I will seek
judicial relief. Your letter did not provide that confirmation.
I have no idea what the City Council will direct after the
scheduled closed session. … Will you confirm as I have
requested — see bolded statement above! —?
(Attached, p. 21.) Attorney Zoglin replied on July 28:
… [T]he City does not plan on removing the trestle absent
some kind of judicial action. That being said, I will advise
you if City Council provides other direction.
(Attached, p. 22.)
8.

In my view the City has failed to provide the reasonable assurance

needed by Friends. It is my understanding from the email correspondence that in
closed session on August 4 the City Council will consider the deputy city
attorney’s recommendations to demolish the Trestle immediately or on short
notice, despite the pendency of this appeal and the writ that remains in force. I
am concerned that if the Council accepts its attorney’s incorrect view of the law,
demolition could occur without time for me to seek and obtain judicial relief.
I declare under penalty of perjury that the foregoing is true and correct to
the best of my knowledge and that this declaration is executed on July 30, 2015,
at Glen Ellen, California.
Susan Brandt-Hawley
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Request for Judicial Notice
Friends request judicial notice pursuant to Evidence Code section 452 of
filed Superior Court pleadings in this case that are relevant to this requested stay
and that post-date the Joint Appendix in this appeal. Both of these May 2015
pleadings were also filed with this Court in the City’s appendix in Related Case
No. H042505. The pleadings are Friends’ Opposition to the City’s Ex Parte
Application for Demolition and Judge Huber’s ruling denying the Application.

July 30, 2015

Respectfully submitted,

Susan Brandt-Hawley
Attorney for Respondent
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